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IMPORTANT NOTICES

On the Context & Scope of Recommendations Provided in
this Report

This is the first of two reports that will be submitted by our organizations in response to
the Draft Implementation Framework for the Right to a Healthy Environment (RTHE) under
the Canadian Environmental Protection Act (CEPA). Our group will also be publishing a
second report which will summarize the community-based feedback we collected
from youth across the country through six public consultation events and an online
survey across Nov - Dec 2024.

This report contains our technical feedback as young community leaders, researchers,
legal experts and professionals, and is provided on behalf of the three youth-led national
organizations we are a part of and the communities we serve. It offers targeted feedback
for Environment and Climate Change Canada (ECCC) and Health Canada (HC), and

thus the recommendations forthcoming from this report are meant to be limited to
those actionable under the specific scope and context of the Framework within CEPA.
Throughout this report, in-text references to page numbers correspond with the page
numbers of the Draft Framework.

It is important to note that our collective remains concerned that the RTHE does not
apply to other federal acts that have a role in protecting the environment. This diminishes
the right’s effectiveness and raises questions about Canada’s commitment to protecting
human and environmental health. We understand that this issue cannot be dealt with
within the Framework, but strongly encourage the government to reconsider broadening
the scope of the RTHE. As such, within our second report, we will be including broader
recommendations from communities we consulted, as well as those which are directly
under the scope of the RTHE under CEPA, to ensure that there is representation for the
breadth and depth of the feedback provided.

On Language Surrounding Vulnerable Populations

For simplicity and coherence with statutory language, the term ‘vulnerable population’

is used in this submission to refer to individuals who are at greater risk of experiencing
negative health effects from exposure to environmental contaminants than the general
population due to their intersecting identity factors and structural conditions. We
recognize that the term ‘vulnerable’ can imply an intrinsic deficit, inferiority or inability to
protect one’s own best interests, reduce perceived and actual agency of the individual

or group, and result in their further stigmatization and exclusion'. We appreciate that
ECCC and HC are exploring using the term populations who may be disproportionately
impactedinterchangeably with “vulnerable populations” to recognize that many of these
populations are not inherently vulnerable but rather that their susceptibility and exposure
is associated with the circumstances of their lives. We encourage the government to
further specify factors that make one “inherently vulnerable” as well as the circumstances
that make one more susceptible or exposed, in order to increase public awareness around
the systemic causes of health inequities.

T Munari, Stephanie C., et al. “Rethinking the Use of ‘Vulnerable.” Australian and New Zealand Journal
of Public Health, vol. 45, no. 3, 5 Apr. 2021, pp. 197-199, https://doi.org/10.1111/1753-6405.13098.
Accessed 31 Mar. 2022.



ABOUT OUR ORGANIZATIONS
# WHEN

Women's Healthy Environments Network

Women’s Healthy Environments Network (WHEN)

WHEN is located on the traditional territory of many nations including the
Mississaugas of the Credit, the Anishnabeg, the Chippewa, the Haudenosaunee
and the Wendat peoples that is now home to many diverse First Nations, Inuit
and Métis peoples. WHEN is a non-profit charitable organization focused on
advancing intersectional environmental justice and health equity for women,
BIPOC communities and other vulnerable populations. We aim to educate the
public and decision-makers about environmental health as a key determinant of
public health, and advocate for the prevention of toxic substance exposures and
related health effects. WHEN engages in law and policy reform, hosts community
events, and is a member of the Coalition for Environmental Rights, the Canadian
Coalition for Environmental and Climate Justice, and the Urban Economy Forum’s
Secretariat on Women and Urban Sustainable Development Goals. You can read
WHEN'’s submission on the Discussion Document on the Right to a Healthy
Environment under CEPA here.

About Shake Up the Establishment (SUTE)

Shake Up The Establishment (SUTE) is a national youth-led registered not-
for-profit organization (#1190975-4) that focuses on promoting climate justice
within the geographical confines of what is currently known as “Canada.” We
use an intersectional approach to promote non-partisan political advocacy, craft
accessible evidence-informed educational resources to improve climate and
environmental literacy and work to collaborate directly with underserved and
structurally vulnerable communities to address injustices. Although we are a
national organization with team members from across what is currently Canada,
our founders dreamt up, organized and registered this organization upon Treaty
3 lands, belonging to the Erie, Neutral, Huron-Wendat, Haudenosaunee and
Mississaugas Peoples. We acknowledge that our actions as an organization

and the work that we put out have an impact on these lands and upon all that
call it home. We are humbled to be able to follow the lead of Indigenous-led
efforts towards the protection and stewardship of this environment since

time immemorial across these lands we currently call ‘Canada.’ We honour

the contributions of Indigenous, Black and other racialized peoples within the
climate justice space and recognize their resiliency in the face of systemic
oppression imposed by the settler colonial state. We aim to incorporate joy,

rest and dreaming of futures throughout our work, particularly for racialized
and/or Indigenous Peoples, women and gender-diverse peoples, low-income,




neurodiverse, and (dis)abled youth, to help craft a more sustainable movement.
We want to make space for people to react on their relationship to lands they live,
work and thrive upon, and encourage all to show up responsibly and in solidarity
with Indigenous communities to care for and nourish each other and these lands
accordingly. You can read SUTE’s submission on the Discussion Document on
the Right to a Healthy Environment under CEPA here.

FES

About Finance, Engage, Sustain (FES)

Finance Engage Sustain (FES) is a youth-led, youth-serving not-for-profit
corporation and registered Canadian charity that empowers youth for a more
inclusive, fair, prosperous, and sustainable future. FES is a place of support,
convening, and collaboration for youth-led organizations, projects, and groups in
what is currently known as “Canada”. We're committed to supporting youth-led
work that makes a difference in the face of the climate crisis by providing flexible,
trust-based support in the form of financial and technical assistance. We believe
that youth are the best agents of change, and that’s why we seek to support

and invest in innovative youth work that takes bold climate action and supports
communities most deeply affected by the climate crisis. Right now, we operate in
a system where finances determine power - but we know that young people are
working to dismantle this. By working to give funding

directly to youth-led programs, we can level the playing field

Beyond just funding initiatives through our several granting streams/programs,
FES plays an essential role in showcasing these projects to the world. FES
amplifies and shares the stories, challenges, triumphs, and impacts of these
youth-led projects to drive social and cultural change. FES acts as a crucial
facilitator, connecting young climate leaders with the support they need
through our various services and networks. FES is more than just a charitable
organization; it is a platform that bridges youthful vigour and innovation with the
resources necessary for impactful climate action.

FES operates all throughout Turtle Island and is headquartered in the traditional
territories of many nations, including the Mississaugas of the Credit, the
Anishnabeg, the Chippewa, the Haudenosaunee and the Wendat peoples and is
now home to many diverse First Nations, Inuit and Métis peoples.
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Summary of Recommendations

Our submission elaborates on our proposed approach for the development of
the Final Implementation Framework (the Framework) on the Right to a Healthy
Environment (RTHE) under the Canadian Environmental Protection Act (CEPA).
In summary, we strongly ask the federal government to:

1. Improve language used in the Framework by:

a. Defining what a “sustainable climate” is under the RTHE and elaborating
on actions that will be taken under CEPA to promote a sustainable climate,
particularly with respect to greenhouse gas (GHG) emissions;

b. Strengthening the Framework’s enforceability by using mandatory
language instead of discretionary language.

c. Elaborating upon elements of the Framework’s intended approach, such
as the meaning of “actions taken under CEPA," the principle of intergenerational
equity, the principle of non-regression, as well as what “participation,”
“consideration,” “access,” and the incorporation of Indigenous knowledges
entail; and

d. Updating language for consistency and accuracy: revising the wording of
“aboriginal,” “Indigenous knowledge,” “disproportionate impacts,” and “Gender-
Based Analysis Plus” (GBA+) in the Framework.

2. Strengthen the current definition of intergenerational equity, as it is
consistently viewed as insufficient by youth, due in part to:

a. “Future generations” being mentioned after “present generations”, which
feels inappropriate and the definition as a whole comes off as too neutral as a
result, which leaves room for a lack of accountability and enforcement towards
progressive actions (aligned with the principle of non-regression); and

b. A lack of specificity on scale for what “future generations” means (e.g., if
it means present-day youth, next 20-30 years, the next seven generations or all of
the above).

3. Outline clear criteria for determining reasonable limits to avoid arbitrary
decision-making and protect public perception, including:

a. A definition of what “thorough, reasoned, rational, and fair consideration
of the relevant factors” encompasses, following a similar format to the Oakes test
established in R v Oakes and used in Charter jurisprudence;

b. A description of how reasonable limits will be determined and applied
across all CEPA decision-making processes following the rule of precedent for
consistency; and

c. Details regarding who is responsible for determining reasonable
limits, how these determinations will be communicated to the public, and what
transparency and accountability mechanisms are in place.




4. Prioritize human and environmental health over economic factors by:

a. Guaranteeing economic factors will never limit one’s RTHE, recognizing
that sustainable development requires integration of social, environmental and
economic interests. When economic factors are considered under the RTHE,
ensuring any cost-benefit analyses conducted take into account externalities,
such as pollution, and the non-monetary benefits that healthy environments
provide, such as ecosystem services; and

b. Being open and transparent about the relationships between industry
and government, and ensuring the protection of ‘confidential business
information’ is never prioritized over human and environmental health.

5. Introduce mechanisms to safeguard against the negative effects
federalism and partisanism may have on one’s RTHE, such ambiguity,
conflict, delays, and inaction.

6. Increase accountability by:

a. Introducing a mechanism to ensure feedback received through the CEPA
online portal is followed by action, including requiring decision-makers to publicly
share their responses to feedback in clear language, providing explanations
of how their decisions upheld the RTHE and specifically the principles of
environmental justice, non-regression and intergenerational equity;

b. Mainstreaming the consideration of the RTHE, such that in every
decision made under CEPA it is clearly demonstrated how the RTHE was taken
into account, following a similar format to a regulatory impact analysis
statement; and

c. Adding new mechanisms to increase accountability, such as requiring all
federal government employees to complete a training on the RTHE, following a
similar format to the GBA+ government training.

7. Provide a detailed explanation of what “meaningful involvement” under the
Framework entails, including:

a. Addressing power imbalances inherent in policy-making, decolonizing
the policy-system itself;

b. Fostering ongoing dialogue with communities, specifically those that
have been historically excluded from decision-making;

c. Establishing clear timelines and transparency; and

d. Ensuring representation of all relevant demographics, recognizing that
certain subpopulations are more likely to experience unhealthy environments
due to intersecting identity factors, such as sex, gender, race, culture and
socioeconomic status.

8. Move beyond performative measures to support Indigenous sovereignty
by:



a. Outlining specific, actionable steps that work towards advancing and
protecting Indigenous rights, such as allocating resources to Indigenous-led
research and monitoring initiatives that focus on environmental protection and
the long-term sustainability of their communities; and

b. Establishing an Indigenous Advisory Committee for the RTHE, to
ensure diverse Indigenous perspectives, knowledges and expertise are
systematically integrated into environmental policies, programs, and decision-
making. Simultaneously, ensuring that Indigenous knowledges are safeguarded,
respected, and only used with the free, prior and informed consent of Indigenous
knowledge-holders.

9. Articulate how changes are being made to existing CEPA activities,
including the Federal Environmental Quality Guidelines, regulations on
environmental emergencies, disposal at sea regulations, water quality
guidelines, and the GHG reporting program, rather than simply highlighting
these insufficient mechanisms.

10. Ensure research under CEPA is community-led and equity-centred by:

a. Guaranteeing that research conducted under CEPA addresses the
cumulative impacts of multiple toxic substances, identifies disproportionately
impacted populations using GBA+ methods, expands to include non-Western
scientific models and anecdotal evidence, and is community-based in nature;

b. Ensuring the government’s commitment to compliance, reporting, and
enforcement in the Framework is matched by an equally strong commitment
to prevention and ecosystem-based decision-making, fully adhering to the
precautionary principle; and

c. Applying a reverse onus approach, guaranteeing that the responsibility
with respect to the RTHE and related activities constantly lies with the
government, not communities.

11. Increase accessibility by:

a. Designing accessibility measures to address the complex systemic
barriers that equity-deserving communities face;

b. Improving the accessibility and effectiveness of existing remedies under
CEPA by adding policies to address three main challenges: standing to sue,
economic barriers, and lack of judicial expertise in environmental matters. At
minimum, promoting efforts to increase public awareness of existing
remedies; and

c. Creating a website or online portal to store all reports related to the
RTHE and CEPA, clearly and in plain language, for public access and knowledge
translation.

12. Clarify the intersections between the RTHE Framework and the National
Environmental Justice Strategy, assuring these policies work together to
ensure a whole of government approach to environmental justice.




1. Improving Language
1.1 Defining sustainable climate

As it is currently defined in the Draft Framework, the RTHE includes
the substantive elements of living in “an environment that is protected from
harmful substances, pollutants, and waste, and where actions taken under CEPA
contribute to; clean and healthy air and water; a sustainable climate; and healthy
ecosystems and biodiversity.” It additionally may include the procedural elements
of “access to information, participation in decision-making, and access to justice
and effective remedies in the case of environmental harm” (p.3).

While our organizations were pleased to see similarities between this
definition of the RTHE and that of the United Nations (UN), we believe CEPA’s
definition should be further expanded upon. The government must specify what
it means by a “sustainable climate.” Definitions of sustainability vary between
contexts and people. Currently, there is no clear definition of “sustainability”
or “sustainable” in CEPA. While a healthy environment is defined as one
that is “clean, healthy, and sustainable,” sustainable development is defined
as “development that meets the needs of the present generation without
compromising the ability of future generations to meet their own needs.”? These
definitions provide no insight into what a sustainable climate is or how actions
under CEPA will contribute to one. Without providing meaning to the words
present in this right, we risk creating a framework that is meaningless. Therefore,
the government must define what a “sustainable climate” is under the RTHE
in the Framework. We recommend looking to the definition of a stable climate
established in La Rose v Canada for guidance - one that is “capable of sustaining
human life and liberties.”3 We encourage the government to elaborate on this
definition, clarifying what those liberties are, such as one’s access to agriculture,
housing, and economic stability both presently and in the future.

Further, the Framework should describe how the RTHE, and more
specifically a sustainable climate, will be promoted by CEPA decision-making,
particularly regarding GHG emissions. In a recent assessment by the Canadian
Climate Institute (CCI) it was found that Canada is not currently in a position to
meet its Paris Agreement target.# This is simply unacceptable, human-caused
climate change is already affecting climate extremes in every region across the
globe.5 According to the Intergovernmental Panel on Climate Change (IPCC),
“there is a rapidly closing window of opportunity to secure a liveable and
sustainable future for all.”¢ To ensure a stable and sustainable climate, Canada

2 Canadian Environmental Protection Act [Internet]. 1999. Available from: https://laws-lois.justice.
gc.ca/eng/acts/c-15.31/

3 | a Rose v. Canada, 2023 FCA 241, https://www.canlii.org/en/ca/fca/
doc/2023/2023fca241/2023fca241.html.

4 Sawyer, Dave, et al. “Independent Assessment of Canada’s 2023 Emissions Reduction Plan
Progress Report.” Canadian Climate Institute, 2023.

5 IPCC. Climate Change 2023 Synthesis Report: Summary for Policymakers. 2023.

6 |PCC. Climate Change 2023 Synthesis Report: Summary for Policymakers. 2023.



must meet its emissions targets, including the goal of net-zero emissions by 2050, and
reducing emissions by 40-50 percent from 2005 levels under the Paris Agreement.

The Framework should outline actions that will be taken under CEPA to reduce the
emissions of GHGs, such increasing the stringency of the large-emitter performance
standards, strengthening methane regulations in the oil and gas sector beyond

the proposed 75 percent reduction target, and implementing an interim pre-2035
performance benchmark under the proposed Clean Electricity Regulations (CCI).
For further details, see recommendation #2 on page 36 of the CCl’s Independent
Assessment of Canada’s 2023 Emissions Reduction Plan Progress Report.

1.2 Using mandatory, not discretionary language

In reviewing the Draft Framework, our organizations noted the repeated use
of discretionary language (i.e. “may” versus “shall”) in reference to upholding the
right, considering the guiding principles and relevant factors, and performing actions
relevant to the RTHE. We are extremely concerned about the lack of mandatory
language, as the current discretionary language leaves the impression that the
implementation of the RTHE and its principles is optional. Given that the Framework is
not legally enforceable, using discretionary language further dilutes its impact.

By adding the RTHE to CEPA, the Canadian Government has acknowledged
the importance of every individual’'s human right to a healthy environment, but
acknowledgement is only the first step. To ensure this policy framework enables
critical action on the part of the government, the consideration and application of the
RTHE must be an obligation. Accordingly, the discretionary language used throughout
the Draft Framework should be changed to mandatory language in the Framework. For
a list of specific wording changes, see Appendix 1.

1.3 Expand upon the intended meaning of “actions” in the
Framework

Across the Draft Framework, there is much room to elaborate upon and specify
aspects of the Framework’s intended approach. For instance, the Draft Framework
discusses the application of the CEPA principles as one determined to be on a case-
by-case when relevant (p.3). However, clarity is needed on the definition and scope
of “actions” in this context. Do “actions” refer specifically to decisions made under
CEPA, such as regulatory approvals or enforcement actions, or do they encompass
a broader range of activities, including policy development and implementation? To
effectively uphold environmental justice within CEPA, the scope of “actions” should
be explicitly defined, ensuring that all relevant decisions and measures are evaluated
for their potential to create or exacerbate inequities across different populations. This
clarification would provide a more consistent and transparent framework for applying
environmental justice principles in CEPA processes. Similarly, under section 4.1,
“Environmental Justice” (p.17), the Draft Framework discusses how a particular action
may disproportionately impact diverse populations in developing risk management
actions. We question how the Framework defines actions here and what scope this
falls under? The Framework should clarify whether “actions” means a particular
decision under CEPA or beyond.




1.4 Improving the principle of intergenerational equity

The Framework discusses how upholding the principle of intergenerational
equity requires considering the needs of future generations in current decision-
making and taking timely action to prevent a disproportionate share of pollution-
related costs and burdens from being passed onto them (p.20). However, this
principle feels increasingly inadequate from the perspective of young people
advocating for climate justice. The burdens of previous and present generations’
decisions have already been shifted onto today’s youth, who are sacrificing their
mental health, livelihoods, and personal aspirations to fight for a survivable
future. Many young advocates feel the weight of these decisions daily, as they
work tirelessly to address the environmental crises they did not create. The
notion of intergenerational equity must therefore expand to acknowledge
the costs already borne by the current generation and ensure immediate,
transformative action to prevent further harm. Intergenerational equity must be
defined in a manner that does not place the needs of present generations above
those of future generations and specifies the scale of future generations (e.g.
present-day youth, youth over the next 20-30 years, the next seven generations,
etc.).

1.5 Improving the principle of non-regression

The principle of non-regression within the CEPA context is defined as
preventing reduced levels of environmental and human health protection (p.20).
While this is an essential baseline to consider, it falls short of what is needed
to address the escalating environmental challenges and public health crises of
today. Why settle for merely preventing regression when there is an urgent need
to actively increase protections? To align with the growing demand for robust
environmental and health safeguards, we strongly recommend updating the
definition of non-regression to not only prevent reductions but also strive for
continuous improvement. This expanded definition would commit to enhancing
environmental and human health protections, ensuring CEPA remains a dynamic
and progressive framework capable of addressing both current and future
challenges.

1.6 Clarifying what “participation” under the
Framework entails

As the Framework states, incorporating intergenerational equity into
CEPA processes through public participation involves providing opportunities
for individuals and organizations, particularly those representing population
groups more vulnerable to intergenerational effects and pollution burdens,
such as children and youth, to engage in decision-making (p.20). However, it is
crucial to clarify what “participation” entails. Is it limited to submitting comments
that may potentially not influence outcomes, or does it involve meaningful
engagement with accountability mechanisms? To ensure genuine participation,
CEPA should include clear provisions for reporting back to both partners and
the public on how input was considered in decisions (p.38). This includes the



development and implementation of accountability mechanisms to demonstrate
that public and Indigenous participation is meaningfully considered. Additionally,
the principle of intergenerational equity should require identifying and addressing
intergenerational implications, not only by supporting access to information

and opportunities for participation but also by outlining measures to prevent or
mitigate these effects (p.39). This approach would ensure that participation is
substantive, transparent, and actionable, reinforcing trust and equity in CEPA
processes.

1.7 Clarifying what “consideration” of the RTHE and its
principles entails

The commitment to integrate consideration of the RTHE, associated
principles, and procedural elements into CEPA's risk-based process for
determining compliance promotion priorities is a promising step (p.34). However,
the lack of specificity on how this will be operationalized raises concerns about
transparency and accountability. Without clear definitions of what “consideration”
entails and robust reporting requirements, public trust in this process is unlikely
to follow. To address this, CEPA should establish detailed criteria for how these
principles are evaluated and integrated, require public reporting on how these
considerations influence priorities and actions, and provide mechanisms for
external review or feedback. Such measures would ensure that these principles
are not solely aspirational but are actively shaping compliance in a way that fosters
accountability and trust.

1.8 Defining access and accessibility

Our collective is apprehensive with respect to the use of “easy to find,
access, and use” on page 12 of the Draft Framework and would benefit from clarity
around what is considered within the scope of these terms. The government must
define what “accessibility” and “access” under the Framework entails, as well as
the procedures and pathways being undertaken to achieve accessibility.

1.9 Additional wording changes

Our collective also has specific recommendations regarding wording
choices used by the government throughout the Draft Framework, that need to be
changed in the Framework:

e The word “Aboriginal” needs to be capitalized on page 6, in reference to CEPA
providing “specific authorities related to activities carried out on federal and
Aboriginal lands.” It is capitalized in every use on the government webpage
linked in this sentence in the Draft Framework, and thus should be capitalized
in the Framework as well.”

7 Environment and Climate Change Canada. Canadian Environmental Protection Act: government
operations and federal and Aboriginal land. Government of Canada. July 18, 2017. Accessed
November 17, 2024. https://www.canada.ca/en/environment-climate-change/services/canadian-
environmental-protection-act-registry/general-information/fact-sheets/government-operations-
federal-aboriginal-land.html




e The government should pluralize any references made to Indigenous
knowledges/knowledge systems, to recognize that each community will
have its own system of knowledge in place, and should thus be consulted
accordingly. Each community’s knowledge system will be informed by
intergenerational teachings and experiences, and physical, social, and cultural
connections to lands and water.8

e The statement on page 17 of the Draft Framework should be updated from,
“disproportionate impacts of pollution on certain populations may also be
linked to environmental racism and the ongoing impacts of colonialism,” to
“disproportionate impacts of pollution on certain populations are also linked
to environmental racism and the ongoing impacts of colonialism. The use of
‘may’ in this statement undermines the influence that colonial structures and
systems have and continue to have had, polluting the healthy environments of
communities across so-called Canada - particularly Indigenous communities
and communities of colour. The National Strategy Respecting Environmental
Racism and Environmental Justice recognizes that a “disproportionate
number of people who live in environmentally hazardous areas are members
of an Indigenous, racialized or other marginalized community,” it is vital that
environmental racism is appropriately acknowledged as something impeding
a multitude of communities’ RTHE as well.? Further, the Framework should
clarify the intersections between the RTHE and the National Environmental
Justice Strategy, assuring these policies work together to ensure a whole of
government approach to environmental justice.

e With respect to references to GBA+ throughout the Draft Framework, we
suggest the government implements the first recommendation of the
Standing Senate Committee on Social Affairs, Science, and Technology’s All
Together report, which recommends that GBA+ be rebranded to Gender and
Diversity Analysis. Expanding the GBA+ framework to include other identity
factors, including race, ethnicity, and culture is an important part of making
sure that actions, projects, and programs designed to uphold communities’
RTHE do not further perpetuate harms based on identity-aspects outside of
gender.'0

8 |ndigenous Knowledges and Climate Change. [Internet]. [Climate Atlas of Canada.]: n.d.
Available from:
https://climateatlas.ca/indigenous-knowledges-and-climate-change

2 Government of Canada. National Strategy Respecting Environmental Racism and
Environmental Justice Act. Justice Laws Website. November 13, 2024. Accessed November 19,

2024. https://lois-laws.justice.gc.ca/eng/AnnualStatutes/2024_11/page-1.html

10 Standing Senate Committee on Social Affairs, Science, and Technology. All Together - The

Role of Gender-based Analysis Plus in the Policy Process: reducing barriers to an inclusive
intersectional policy analysis. Senate of Canada. March 30, 2023. Accessed November 18, 2024.
https://sencanada.ca/en/info-page/parl-44-1/soci-all-together-the-role-of-gender-based-analysis-
plus-in-the-policy-process/




2. Providing Clear Criteria for
Reasonable Limits

Given the RTHE's already limited scope within CEPA, a clear criteria for
reasonable limits must be outlined in the Framework, to avoid arbitrary decision-
making and protect public perception. Pages 23 and 24 of the Draft Framework
state that the RTHE’s reasonable limits “should be justifiable, based on a
thorough, reasoned, rational, and fair consideration of relevant factors, while
also upholding CEPA principles”™. The government must define what a “thorough,
reasoned, rational, and fair consideration of the relevant factors” encompasses.
We recommend following a similar approach to the Oakes Test, established in R
v Oakes, which is used to determine reasonable limits in Charter jurisprudence.
This test uses questions of significance and proportionality to determine whether
the limitation is “reasonable” and “demonstrably justified.”"" We recommend
creating a similar, question-based analysis system to give meaning to the words
thorough, reasoned, rational, and fair, as well as to provide a simple process
for CEPA-decision makers to understand, follow, and apply these requirements
appropriately, as well as for the public to better understand how these decisions
are being made.

The government must additionally describe how reasonable limits will
be applied across cases. Ensuring consistency is critical to establishing and
maintaining trust in governmental decision-making. The Framework should
establish that precedent will guide the determination of reasonable limits -
ensuring past decisions inform new decisions in cases involving similar facts,
while simultaneously adapting to new research, experiences, circumstances, and
additional developments as they emerge’2.

Finally, the Framework must specify the bodies responsible for
determining the reasonable limits. The infiltration of biases in environmental
policy-making and its effects on creating inadequate legislation have been well-
documented'. If determining reasonable limits is left up to individuals’ discretion,
bias will likely take effect, ultimately diminishing public confidence in government
institutions. The application of reasonable limits must be openly communicated
to the public and the government must explain who, how, and why the RTHE was
limited, with specific reference to how each relevant factor was weighed against
the RTHE. These updates should be communicated on the CEPA online portal in
lay language for public knowledge and accessibility. Such efforts align
with the Government of Canada’s Trust and Transparency Strategy which states
that the government should make available “relevant information on policies,
programs, services and decisions in a complete, accurate and timely manner...

R v. Oakes, (1986) 1 S.C.R. 103

12 Landes, William , and Richard Posner. “Legal Precedent: A Theoretical and Empirical Analysis.”
Scientific Models of Legal Reasoning, by Scott Brewer, Routledge, 1998.

13 Berger, Alan, et al. “The Challenge of Degraded Environments: How Common Biases Impair
Effective Policy.” Risk Analysis, vol. 31, no. 9, 25 Aug. 2010, pp. 1423-1433, https://doi.org/10.1111/
j-1539-6924.2010.01477.x. Accessed 13 Dec. 2019.

14 See our comments regarding accessibility in Section 10 of this report.




so the public can access, understand and monitor the activities and decisions of the
government.” Clearly communicating how the RTHE's reasonable limits are applied
is essential for holding the government accountable and fostering public trust,
especially when such decisions could result in harmful effects to peoples’ health and
the environment.

2.1 Unduly impact of economic factors upon determining
reasonable limits

Our collective remains concerned with the inclusion of economic factors
as a consideration in upholding the RTHE and determining reasonable limits,
as this introduces the possibility that profit will be prioritized over human and
environmental health.’> The RTHE should not be balanced against economic factors
as this contradicts the principle of sustainable development, which is both a guiding
principle of CEPA and, notably, the goal of CEPA 199976, Sustainable development
implies “the integration of environmental issues with the imperatives of economic
development in order to meet the immediate needs of populations today without
undermining the aspirations of future generations.””” Economic activities that do
not uphold this right inherently do not promote sustainable development, and thus
cannot and should not be prioritized over the RTHE.

Further, economic and corporate interests should never limit the RTHE
and confidential business information should not be used to limit the access to
information element of the RTHE. This aligns with the government’s statement that
“transparency, clear accountability, and meaningful public involvement are among
the key guiding principles of [CEPA]."® Additionally, the costs of upholding the RTHE
should not be a limiting factor. If information is unavailable, the duty must be on the
government to generate the necessary data. This is consistent with the weight of
evidence approach and the government’s claim that “science is the foundation of
decision making under CEPA"°?

15 WHEN's previous comments on economic factors and reasonable limits, submitted in response to the
Discussion Document, still stand. While we briefly reference these comments in this section, we encourage
you to read the full recommendations in section 2.5 of this submission.

Environment and Climate Change Canada. Overview of Canadian Environmental Protection Act - Canada.ca
[Internet]. Canada.ca. 2017. Available from: https://www.canada.ca/en/environment-climate-change/services/
canadian-environmental-protection-act-registry/general-information/overview.html

16 Environment and Climate Change Canada. Overview of Canadian Environmental Protection Act - Canada.ca
[Internet]. Canada.ca. 2017. Available from: https://www.canada.ca/en/environment-climate-change/services/
canadian-environmental-protection-act-registry/general-information/overview.html

17 https://publications.gc.ca/Collection-R/LoPBdP/BP/bp458-e.htm

18 Environment and Climate Change Canada. Approach to promote transparency in Chemicals Management
Plan risk assessment activities [Internet]. www.canada.ca. 2017. Available from: https://www.canada.ca/en/
environment-climate-change/services/evaluating-existing-substances/approach-confidential-information-
chemicals-management.html

19 Environment and Climate Change Canada. Discussion Document on the Implementation Framework

for a Right to a Healthy Environment under the Canadian Environmental Protection Act, 1999 [Internet].
Government of Canada ; 2024 Feb. Available from: https://www.canada.ca/en/environment-climate-change/
services/canadian-environmental-protection-act-registry/publications/right-healthy-environment-cepa.html



The Draft Framework indicates that the consideration of economic factors will
be done “in accordance with principles laid out in Canada’s Bost Benefit Analysis
(CBA) Guide” (23). While the CBA Guide does attempt to take into account benefits
that cannot be quantitatively measured, it openly admits that determining the value
of such things is difficult: “Estimating [environmental, health, safety and security
benefits] generally presents challenges because they have no specific identifiable
market price.”20 Therefore, the government must ensure any analyses accurately
measure environmental costs and benefits, taking into account externalities, such as
pollution, and the non-monetary benefits that healthy environments provide, such as
ecosystem services.

3. Increasing Transparency of Relationships
Between Industry and Government

On page 12 of the Draft Framework, it is stated that “providing access to
information under CEPA may include efforts whereby...transparency and access
to information is balanced with the Government of Canada’s obligations to protect
confidential business information, privacy, and protection of any Indigenous
knowledge that has been shared in accordance with applicable federal law.” While
we recognize the importance of safeguarding Indigenous knowledge systems,
confidential business information (CBI) should never be prioritized over human
and environmental health; public safety and access to information must take
precedence.

The Hazardous Materials Information Review Act, for example, explicitly states
that CBI can be disclosed without consent if it is necessary to address serious and
imminent danger due to human health, safety, or the environment.2' We strongly
encourage CEPA to adopt the same language as there is a proven, intimate link
between human health, wellbeing, and the environment. Poor government policies
and environmental pollution have historically led to poor environmental quality and
health issues for humans, further suggesting that prioritizing business interests over
environmental and health concerns is detrimental.2?2 In potential conflicts between
these two factors, human and environmental health should take precedence over
CBI.

We also encourage more transparent information from the federal government
about the RTHE. Impacted communities must be informed when corporate interests
are aligned and outright supported by the federal government as knowledge of these
connections are crucial to hold the government accountable for their decisions.

20 Treasury Board of Canada Secretariat. Canada’s Cost-Benefit Analysis Guide for Regulatory
Proposals [Internet]. www.canada.ca. 2022. Available from: https://www.canada.ca/en/government/
system/laws/developing-improving-federal-regulations/requirements-developing-managing-
reviewing-regulations/guidelines-tools/cost-benefit-analysis-guide-regulatory-proposals.html#toc-5
21 Government of Canada. Canadian Environmental Protection Act, 1999, RSC 1999, ¢ 33. Available
from: https://laws-lois.justice.gc.ca/eng/acts/h-2.7/page-2.html

22 Zhang L, Yang, Lin Y, Chen H. Human Health, Environmental Quality and Governance Quality:
Novel Findings and Implications From Human Health Perspective. Front Public Health. 2022 Jun
24;10:890741. Available from https://www.frontiersin.org/journals/public-health/articles/10.3389/
fpubh.2022.890741/full




4. Mitigating Impacts of Federalism and
Partisanism

As the RTHE is confined to CEPA and will not apply across other federal
and provincial and territorial acts, our collective is concerned about the impact
federalism and partisanism could have on upholding the RTHE. Mechanisms,
such as interjurisdictional agreements, must be in place to assure these factors
never impede one’'s RTHE.

Pages 9, 10, and 11 of the Framework make reference to various programs,
including the Canadian Ambient Air Quality Standards, stating they are “beyond
the scope of CEPA and the right to a healthy environment” and that “many CEPA
activities contribute to their objectives and they can provide insight into whole-of-
government or department-wide progress in addressing pollution and promoting
sustainable development” (p. 9). While these programs are influenced by CEPA,
their reach extends beyond both CEPA’s scope and the federal government’s
jurisdiction. To avoid jurisdictional ambiguity and inaction, the government
should explicitly specify how these programs will influence the maintenance and
protection of the RTHE, and, relatedly, how the RTHE will influence the scope of
these programs.

On page 38 of the Draft Framework, the government recognizes there
will be “opportunities to cooperate, collaborate or harmonize actions with
other governments.” Due to ongoing election cycles and the establishment of
new governing parties, there is constant recurrence of governments having to
formulate new working relationships between the parties in charge. The time
needed to establish these collaborations and the associated uncertainties
might inhibit the federal government’s ability to maintain and protect the
RTHE. This additionally opens up space for complications with maintaining
the principle of non-regression, with respect to cross-jurisdictional actions,
programs, and projects emerging from the Framework. To account for such
uncertainty, the government should ensure there are systems in place that
indicate how collaboration and conflict resolution will occur between different
levels of government. Beyond this, public accountability mechanisms for
intergovernmental collaboration should be introduced so citizens have a clear
understanding of how their RTHE is being maintained by all levels of government
when relevant (i.e. regarding components of CEPA that are also governed
provincially).

Our organizations are quite worried about how conflicts between
different levels of government will impact the ability of the federal government
to effectively protect and maintain the right to a healthy environment under
CEPA. We have recently borne witness to multiple conflicts based on the
constitutionality of measures that aim to address and alleviate the impacts
of industry, the climate crisis, and environmental exposures and harms.
Saskatchewan, Alberta, and Ontario’s Supreme Court challenge of the
Greenhouse Gas Pollution Pricing Act highlight jurisdictional conflicts between
the province’s power over natural resources, and the federal government’s



right to act on issues of a national scope.?3 While the Court ruled this Act
constitutional, what is to prevent further constitutional challenges by the
provinces when it comes to the federal government addressing issues of the
RTHE under CEPA, especially if exposures are resulting from a sector under
provincial jurisdiction? Any conflicts or challenges will cause major delays in
addressing these problems, further exposing communities to environmental
harms, and causing the federal government to fail in upholding their RTHE. It
would be incredibly unfair for communities and the environmental exposures they
face to be used as points of contention in battles of jurisdiction, constitutionality,
and ego between levels of government. The federal government must put
systems in place (and publicize them for feedback) to ensure that they can work
smoothly and collaboratively with all levels of government to uphold the RTHE.

In the Supreme Court of Canada’s ruling on Alberta’s challenge of the
Impact Assessment Act, it was determined that the federal government has
the right to develop systems for environmental protection, but that they
must operate within their constitutional jurisdiction.24 While we understand
the RTHE will be carried out strictly under the scope of CEPA, we encourage
the government to elaborate on actions taken that will address pollution and
environmental harms coming from sources under provincial jurisdictions.
We do not want to see efforts to maintain communities’ RTHE get stalled by
constitutional challenges, with delays causing further harm.

5. Increasing Accountability
5.1 The RTHE portal is insufficient

Our organizations were pleased to see the government acknowledge
the need for an accountability mechanism with the RTHE, as it is not a legally
enforceable right. However, the introduction of the CEPA RTHE portal, as it is
described in the Draft Framework, is not sufficient. The Draft Framework fails
to specify what will be done with the feedback received from the public, raising
concerns it will be disregarded rather than adequately addressed. In order to
substantively “promote transparency and public confidence” the Framework
must specify what the government will do with the feedback received through the
online portal (p.4).

A mechanism to assure the public their comments are actually being
addressed must also be created and implemented. The Framework should
require decision-makers to publicly share their responses to submissions from
the portal in clear language, providing straightforward explanations of how their
decisions uphold the RTHE with specific reference to environmental justice, non-
regression, and intergenerational equity. The public should also be informed

23 Supreme Court of Canada. Case in Brief: References re Greenhouse Gas Pollution Pricing
Act. Supreme Court of Canada. March 25, 2021. Accessed November 18, 2024. https://www.scc-
csc.ca/case-dossier/cb/2021/38663-38781-39116-eng.aspx

24 Sypreme Court of Canada. Case in Brief: Reference re Impact Assessment Act. Supreme
Court of Canada. October 13, 2023. Accessed November 18, 2024. https://www.scc-csc.ca/
case-dossier/cb/2023/40195-eng.aspx




about any feedback received that was not followed by government action.

The portal should display descriptions of the feedback received and provide
accessible explanations for why the government chose not to act on it. These
efforts are consistent with the Government of Canada’s Trust and Transparency
Strategy, as well as with their statement that “transparency, clear accountability,
and meaningful public involvement are among the key guiding principles of
[CEPA].”25 In addition, the portal should be promoted using direct outreach to
communities, and dedicated staff and funding should be operationalized to
ensure that communities know of its existence and purpose.26

5.2 Need to increase communications beyond the CEPA
Annual Report

Our organizations are concerned about the reliance on an annual report
as a form of communication. Annual reporting allows the government to offer
broad and often vague summaries of actions taken, without providing the level
of transparency or accountability needed for meaningful public oversight.
Further, these reports are generally lengthy and filled with technical, inaccessible
language. Overall, this inhibits the public’s ability to fully understand how and if
their RTHE is being protected.

Given this, the consideration of the RTHE should be mainstreamed such
that in every decision made under CEPA it is clearly demonstrated how the
RTHE was taken into account, following a similar format to a regulatory impact
analysis statement (RIAS). This information should be communicated in a
publicly accessible manner, through various mediums, such as blog posts, social
media, infographics, public notices in libraries, etc. These actions align with the
procedural element of access to information under the RTHE - every individual
deserves to know how their environment and health is impacted by government
action or inaction.

Moreover, the Framework should move beyond an annual report and
introduce new mechanisms for accountability. The Framework should require
all federal government employees to complete a training on the RTHE, following
a similar format to the GBA+ training. Regardless of the sector in which they
work, every individual within government institutions - whose role is to serve
the people of this country - must recognize the critical importance of this right
and its protection. They should understand the complex intersections between
one’s environment and their health, as well as the ways in which different policies
may either support or undermine the RTHE. At the same time, we recognize
that the RTHE is limited to CEPA, and at the very least, request that all federal
government employees who work on CEPA-related issues be trained on how to
uphold the RTHE in decision-making.

25 Environment and Climate Change Canada. Approach to promote transparency in Chemicals
Management Plan risk assessment activities [Internet]. www.canada.ca. 2017. Available from:
https://www.canada.ca/en/environment-climate-change/services/evaluating-existing-substances/
approach-confidential-information-chemicals-management.html

26 See our comments regarding accessibility in Section 10 of this report.



6. Defining and Prioritizing Meaningful
Involvement

“Meaningful Involvement” is used multiple times throughout the
Draft Framework with respect to the participation of Indigenous populations
and vulnerable populations. To ensure that such involvement is not merely
formulaic or performative, the Framework should provide a detailed
explanation of what it entails. This is particularly important considering those
being meaningfully involved are equity-deserving communities who have
historically faced mistreatment by and possess a general sense of distrust of
government institutions, operating in policy systems that are often not culturally
appropriate.??

Many equity-deserving communities face barriers to participating in
government involvement and consultation. For example, in a study conducted by
Fridkin et al. on meaningful Indigenous involvement in Canadian health policy-
making, Indigenous participants characterized the power differential between
the Canadian government and their communities as an obstacle to participation,
stating that the structure of the decision-making processes, such as the absence
of opportunities for reflection, contradicted their nature and made it difficult to
participate.28 Given these obstacles, meaningful involvement must be led by
these communities and foster an environment in which they feel safe to share
their perspectives.

In the same study, Fridkin et al. (2019) put forth the RIPPLES framework for
meaningful involvement. This framework includes: recognizing and representing
[the communities], interrupting and re-imagining relationships, preparing
agreements, practicing protocols, leveraging power, exerting community
authority, and shifting social structures. While the RIPPLES framework was
specifically designed for Indigenous involvement in policy-making, we believe
the insights gathered are relevant to the involvement of many equity-deserving
communities, and thus can operate as a guide for the definition of meaningful
involvement in the Framework for the RTHE. We encourage you to read the full
article and the elements of the RIPPLES framework here.

The Framework should specify exactly what meaningful involvement
in relation to the RTHE entails. This definition should encompass addressing
power imbalances inherent to policy-making, decolonizing the policy system
itself, fostering constant dialogue with impacted communities, establishing
clear timelines and transparency, and ensuring representation of all relevant
demographics (e.g., not solely Chief and Council in the context of Indigenous
peoples’ involvement).

27 Fridkin, et al. The RIPPLES of Meaningful Involvement: a Framework for Meaningfully Involving
Indigenous Peoples in Health Policy Decision-Making. International Indigenous Policy Journal.
2019 Oct 22;10(3).

28 Fridkin, et al. The RIPPLES of Meaningful Involvement: a Framework for Meaningfully Involving
Indigenous Peoples in Health Policy Decision-Making. International Indigenous Policy Journal.
2019 Oct 22;10(3).




7. Moving Beyond Performative Measures to
Support Indigenous Sovereignty

Canada’s commitment to the 94 Calls to Action outlined in the Truth and
Reconciliation Commission’s (TRC) final report remains largely performative. While
these commitments are consistently mentioned in policies, programs, frameworks,
and projects, the government’s follow-through has been minimal. As of the end
of 2023, only 13 of the 94 Truth and Reconciliation Commission Calls to Action
have been implemented, with no progress made in completing any Calls to Action
throughout the year.22,30 This lack of action is particularly concerning in light of
Article 24.2 of the United Nations Declaration on the Rights of Indigenous Peoples
(UNDRIP), which affirms that Indigenous individuals have an equal right to the
highest attainable standard of physical and mental health and that states must
take progressive steps to achieve this, as included in the Draft Framework (p. 13).
On-reserve communities in so-called Canada continue to face living standards that
are far below those of off-reserve communities. For instance, Indigenous peoples
in Inuit Nunangat lack access to suitable and affordable housing due to systemic
barriers such as higher costs of living, lower income levels, and fewer employment
opportunities.3!

To truly address these disparities, the government must move beyond merely
acknowledging these concerns in policies. In this manner, the Framework should
outline specific, actionable steps that work toward achieving Indigenous rights and
goals. For instance, the Framework should allocate resources to Indigenous-led
research and monitoring initiatives that focus on environmental protection and the
long-term sustainability of their communities. These actions would demonstrate the
Framework’s sincere commitment to protecting our RTHE and fulfilling its duty to
implement the UNDRIP in a meaningful, collaborative way.

7.1 Elaborating upon inclusion of Indigenous Knowledges
into decision-making

The incorporation of Indigenous knowledges into CEPA decision-making is
framed as drawing on important concepts, such as the Seven Generations Principle,
to inform decisions (p.14). However, it remains unclear how these concepts will
specifically shape CEPA processes. Will they be integrated into the assessment
criteria, risk management frameworks, or enforcement strategies? To ensure
meaningful inclusion, CEPA should outline explicit mechanisms for applying
Indigenous knowledges, such as developing guidance documents, mandating
Indigenous knowledge consultation in decision-making processes, or creating
advisory roles for Indigenous Knowledge Keepers. Additionally, accountability
measures should be in place to demonstrate how Indigenous

29 paradis D. Yellowhead Institute says “zero” calls to action implemented in 2023 [Internet]. APTN
News. 2023 [cited 2024 Nov 26]. Available from: https://www.aptnnews.ca/national-news/report-says-
zero-calls-to-action-completed-by-feds-in-2023/

30 Calls to Action Accountability: A 2022 Status Update on Reconciliation [Internet]. [cited 2024 Nov
26]. Available from: https://yellowheadinstitute.org/trc/

Government of Canada SC. Housing conditions among First Nations people, Métis and Inuit in Canada
from the 2021 Census [Internet]. 2022 [cited 2024 Nov 26]. Available from: https://www12.statcan.gc.ca/
census-recensement/2021/as-sa/98-200-X/2021007/98-200-X2021007-eng.cfm




knowledges have been considered and their impact on final decisions, ensuring it is
not merely symbolic but an integral part of CEPA’s operational framework. To ensure
Indigenous knowledges are respected, we recommend following the First Nations
principles of ownership, control, access and possession, which gives knowledge-
holders control over how their information is stored, interpreted, used and shared.32

7.2 Championing Indigenous Leadership

While the Draft Framework acknowledges the importance of Indigenous
knowledges in shaping decisions related to human health and environmental
protection, it fails to recognize that Indigenous voices should be at the forefront of
these decision-making processes. For instance, the Framework states that “CEPA
also recognizes the role of Indigenous knowledge in informing decisions about the
protection of the environment and human health” (p.3). Most notably, the Draft
Framework continuously refers to its intent of “bridging, braiding and weaving
Indigenous knowledge with Western science” to provide well-rounded information
for CEPA decision-making processes (p.13). Appropriating Indigenous knowledges in
this manner without the leadership of these communities perpetuates historical and
ongoing exploitation. Incorporating such knowledge requires a sociopolitical shift
and systemic change, making it inextricable from the Indigenous communities whose
ancestral experience generate it33. As such, transformative efforts around upholding
our RTHE must be accompanied by a long-term emphasis on centring Indigenous
communities, voices, and governance systems that conceptualize different
understandings of relationality to land, air, and water34. Otherwise, this aspect of
the Framework risks contributing to weak systemic change and misappropriation by
ascribing ultimate decision-making power RTHE to the Canadian government.

In a similar vein, the Draft Framework outlines opportunities to align CEPA with
the principles of UNDRIP, including consultation and cooperation with Indigenous
peoples pursuant to the UNDRIP Act, fulfilling the constitutional duty to consult,
respecting Indigenous rights and jurisdiction, and integrating Indigenous knowledge
systems with Western science to inform CEPA decision-making (p.7). However,
the government must move beyond mere consultation, cooperation, and respect.
Indigenous communities should be at the forefront, leading actions and programs
for implementing and maintaining the RTHE. It is also crucial to address procedural
concerns within the UNDRIP Act itself, such as its restrictive timeframe, lack of
clarity on provincial collaboration, and the challenges surrounding its implementation
mechanisms.35,36 To expand, consider how the UNDRIP Act’s restrictive timeframe

32 https://fnigc.ca/ocap-training/

33 Indigenous science (fiction) for the Anthropocene: Ancestral dystopias and fantasies of climate
change crises - Kyle P. Whyte, 2018 [Internet]. [cited 2024 Nov 26]. Available from: https://journals.
sagepub.com/doi/10.1177/2514848618777621

34 Dhillon J. Indigenous resistance, planetary dystopia, and the politics of environmental justice.
Globalizations. 2021 Aug 18;18(6):898-911.

35 Government of Canada D of J. Action Plan [Internet]. 2023 [cited 2024 Nov 26]. Available from:
https://www.justice.gc.ca/eng/declaration/report-rapport/2023/p4.html

36 Nowick J. Overcoming Challenges to Implementing UNDRIP in Canada [Internet]. [cited 2024 Nov
26]. Available from: https://aspercentre.ca/overcoming-challenges-to-implementing-undrip-in-canada/




pressures stakeholders, including Indigenous communities, to engage in expedited
processes that may overlook critical considerations or exclude marginalized voices. 37

As such, while we laid the Framework’s proposal around an Indigenous
Knowledge Policy Framework (p.4), this mechanism must be co-developed with
Indigenous communities. Otherwise, we must question who gets to define what is
meaningful and appropriate, especially when the Framework selectively incorporates
systems without Indigenous communities leading the work. Furthermore, the
government should make communication around this Framework straightforward
and amenable to feedback on an ongoing basis. We additionally suggest several
considerations related to the objectives of this mechanism. The most immediate and
pressing opportunity related to the Framework is enhancing access to remediation
and conducting extensive data collection with communities that currently have limited
data available, such as rural or remote communities.

Under Section 6(2)(c) of CEPA, the National Advisory Committee (NAC) may
include up to six representatives from Indigenous governments, as defined by
the Act (p.37). However, this limit presents a significant gap in ensuring adequate
representation of the diverse and widespread needs of Indigenous communities
across so-called Canada. Additionally, the current focus on government
representatives excludes the voices of individual community members, potentially
overlooking critical perspectives from grassroots and non-governmental actors
within Indigenous communities. To address this representation gap, it is essential to
identify barriers to Indigenous participation, such as limited resources or structural
inequities in the nomination process. Strategies should be developed to enhance
outreach and recruitment efforts, prioritize equitable representation, and consider
ways to incorporate broader community input, ensuring a more inclusive approach to
Indigenous participation in this decision-making process.

The ongoing lack of meaningful progress in implementing the TRC’s Calls
to Action as well as the glaring gaps in the Draft Framework highlights the urgent
need for structural change, including the establishment of an Indigenous Advisory
Committee for the RTHE. Modelled on the Indigenous Advisory Committee under the
Impact Assessment Act, they would provide a direct platform for Indigenous leaders
and communities to influence policies and ensure they align with the priorities and
needs of Indigenous Peoples38,39. This committee would ensure that Indigenous
perspectives and expertise are systematically integrated into environmental policies,
programs, and actions, addressing current representation and inclusion gaps around
the RTHE. This is not only a critical step toward fulfilling Canada’s obligations under
the TRC and UNDRIP but also a means to address systemic inequities through our
RTHE and rebuild trust through genuine action, rather than symbolic gestures.

37 Fraser-Kruck H. Canada’s Failure to Support the United Nations Declaration on the Rights of
Indigenous Peoples. 2009 Jan 15; Available from: https://www.lrwc.org/wp-content/uploads/2012/03/
Canada.Failure.to_.Support.UNDRIP.pdf

38 Canada IAA of. Indigenous Advisory Committee [Internet]. 2018 [cited 2024 Nov 26]. Available
from: https://www.canada.ca/en/impact-assessment-agency/advisory/advisory-groups/indigenous-
advisory-committee.html

39 Tsuji SRJ. Canada’s Impact Assessment Act, 2019: Indigenous Peoples, Cultural Sustainability, and
Environmental Justice. Sustainability. 2022 Jan;14(6):3501.



8. Addressing Flaws with Existing Regulatory
Mechanisms

The Draft Framework claims that current activities under CEPA contribute to
upholding the substantive elements of the RTHE. However, we strongly disagree with
this framing as these mechanisms have not been designed from start to finish, nor
updated, to ensure that they are working in alignment with the RTHE. Our view is that
the addition of RTHE under CEPA necessitates that the existing CEPA mechanisms
responsible for overseeing environmental and human health protections be updated
so as to not infringe upon the RTHE. As such, we recommend that the Framework
articulate how changes are being made to existing CEPA activities to ensure the
substantive elements of the RTHE are in fact being upheld.

8.1 The Federal Environmental Quality Guidelines

Several key issues undermine the effectiveness of Federal Environmental
Quality Guidelines (FEQGs), particularly regarding cumulative exposures, additive
effects, and the concept of a “safe threshold.” Under the FEQGs, there is an
assumption that chemicals below threshold levels have low likelihood of harm, but
they do not account for the cumulative effects of multiple contaminants or chemical
interactions. Studies show that exposure to multiple chemicals, even at levels deemed
safe individually, can result in additive or synergistic effects that pose significant long-
term risks.4%,41 This gap is especially concerning given that vulnerable populations
may be more sensitive to these combined exposures.42 At present, the FEQGs do
not adequately consider the increased sensitivity of vulnerable populations, such
as people with ovarian reproductive systems, children, pregnant individuals, or
marginalized communities, who may be more susceptible to chemical exposures. This
oversight can lead to underprotection for those most at risk. As such, the threshold
model, which assumes chemicals below a certain level are “safe,” is misleading for
several reasons:

e There are no safe levels for certain chemicals (e.g., heavy metals, endocrine
disruptors). 43

e Cumulative health effects over time are not considered, which is critical for
assessing long-term exposure risks.

e Synergistic chemical interactions can lead to more harmful than the sum of
individual exposures. 44

40 Sarigiannis DA, Hansen U. Considering the cumulative risk of mixtures of chemicals - A challenge for policy
makers. Environmental Health. 2012;11(Suppl 1):518. https://doi.org/10.1186/1476-069X-11-51-518

M Ragas AMJ, Oldenkamp R, Preeker NL, Wernicke J, Schlink U. Cumulative risk assessment of chemical
exposures in urban environments. Environment International. 2011 Jul;37(5):872-81. https://doi.org/10.1016/j.
envint.2011.02.015

42 | ANDRIGAN PJ. Risk Assessment for Children and Other Sensitive Populations. Annals of the New York
Academy of Sciences. 1999 Dec;895(1 UNCERTAINTY 1):1-9. https://doi.org/10.1111/}.1749-6632.1999.tb08073.x
43 Ragas AMJ, Oldenkamp R, Preeker NL, Wernicke J, Schlink U. Cumulative risk assessment of chemical
exposures in urban environments. Environment International. 2011 Jul;37(5):872-81. https://doi.org/10.1016/j.
envint.2011.02.015

44 Sarigiannis DA, Hansen U. Considering the cumulative risk of mixtures of chemicals - A challenge for policy
makers. Environmental Health. 2012;11(Suppl 1):518. https://doi.org/10.1186/1476-069X-11-51-518




The government should move away from the idea of a fixed “safe level” for
chemicals and incorporate models that account for cumulative and synergistic
effects, particularly for chemicals without a safe threshold. The guidelines should
also explicitly incorporate sensitive population factors to ensure that vulnerable
groups are adequately protected in the risk assessment process.

In addition, there is insufficient clarity on who sets the thresholds and how
they are determined, this needs to be rectified in the Framework. The FEQGs and
similar guidelines should adhere to the precautionary principle and incorporate
a weight-of-evidence approach to ensure that thresholds reflect uncertainty
and emerging data. Clear, peer-reviewed methodologies would enhance
their credibility and efficacy in protecting human and environmental health.
Accordingly, the government should clearly define the methods and criteria used
to set FEQGs, ensuring they align with modern risk assessment frameworks,
including the precautionary principle.

8.2 Regulations on environmental emergencies

There are critical concerns regarding the balance between industry
support and community protection that need to be addressed, specifically
on page 10 of the Draft Framework when discussing CEPA regulation on
Environmental Emergencies: “Additionally, CEPA regulations on environmental
emergencies aim to help reduce the frequency and severity of accidental
releases of hazardous substances into the environment and improve industry’s
capacity to deal with environmental emergencies that may occur at fixed
facilities across Canada.” The current focus of CEPA on improving industry’s
capacity to manage environmental emergencies raises important questions
about prioritizing industry interests over the protection of communities that
bear the brunt of hazardous substance releases. While it is essential to ensure
that industry can respond effectively to environmental emergencies, it is equally
important to direct funding and resources toward supporting communities who
face the human and environmental health burdens from these exposures.

Communities living near industrial sites, particularly in vulnerable or
marginalized areas, are often the first to experience the negative impacts of
environmental emergencies. Research has shown that marginalized communities
(e.g., Indigenous peoples, low-income groups) often face greater risks from
environmental disasters due to pre-existing health disparities, inadequate
emergency response infrastructure, and limited access to resources.#> These
populations are disproportionately affected by both the direct health impacts and
economic consequences of environmental hazards.

Rather than solely strengthening industry responses, CEPA should ensure
that communities are supported with the resources and tools they need to
address both immediate and long-term health impacts from environmental
disasters. There is growing recognition that effective response to environmental

45 Bullard RD. Dumping in Dixie: Race, Class, and Environmental Quality. Social Forces. 1991
Sep;70(1):270



emergencies requires building community resilience.4% This involves supporting
communities with local capacity to manage and mitigate environmental risks,
which often means equipping them with the ability to monitor, respond to, and
recover from incidents. The government should be directing more funding

to support community resilience in environmental emergencies, including

by funding programs for community preparedness, environmental health
monitoring, and public health support for populations living in proximity to
hazardous industries.

The language used in CEPA regulations—specifically the phrase
“improve industry’s capacity”— implies that CEPA is providing direct support
to industry, rather than enforcing binding regulatory requirements. It is
essential to distinguish between voluntary support for industry initiatives and
the enforcement of legally binding rules that hold industry accountable for
ensuring safety and preparedness in the event of an environmental emergency.4”
Relatedly, the language in CEPA regulations should be revised to clarify that the
role of the government is to enforce binding rules on industry. The perception
that the government is providing industry with support could undermine public
confidence in CEPA's role as a regulator. The purpose of the regulations should
be to ensure compliance with strict standards, rather than portraying CEPA as a
partner to industry in improving emergency response capabilities.

8.3 Disposal at sea

CEPA's regulations, as noted on page 10 of the Draft Framework, allowing
the authorized disposal of dredged material and non-hazardous waste at
sea raise several concerns, particularly regarding the threshold concept and
the inherent contradictions in permitting activities that may harm marine
ecosystems. The harmful effects of dredged material disposal and pollutants
such as PCBs, heavy metals, and persistent organic pollutants (POPs) are
well-documented, even low concentrations of these substances can lead to
bioaccumulation in marine life, affecting food webs, human, and ecosystem
health.48 Instead of permitting disposal, socially equitable management
decisions should be made that ensure communities and ecosystems are not
disproportionately exposed to environmental and health risks from waste
generation, collection, transport, treatment, and disposal.4?

46 Mayer B. A Review of the Literature on Community Resilience and Disaster Recovery. Current
Environmental Health Reports. 2019 Jul 3;6(1). https://doi.org/10.1007/s40572-019-00239-3

47 Raikes J, McBean G. Responsibility and liability in emergency management to natural disasters:
A Canadian example. International Journal of Disaster Risk Reduction. 2016 Jun;16:12-8. https://
doi.org/10.1016/j.ijdrr.2016.01.004

48 United Nations Environment Program. Marine litter: a global challenge [Internet]. United
Nations Environment Programme . Nairobi: United Nations Environment Programme; 2009 Apr
[cited 2024 Nov 23]. Available from: https://www.unep.org/resources/report/marine-litter-global-
challenge

49 How can you ensure social equity in waste management strategies? [Internet]. Linkedin.com.
2024 [cited 2024 Nov 23]. Available from: https://www.linkedin.com/advice/0/how-can-you-
ensure-social-equity-waste




As stated on page 28 of the Draft Framework, disposal site monitoring is
designed to ensure compliance with permit conditions and to assess whether
conditions are adequate to protect the marine environment and human health.
However, several critical concerns need to be addressed regarding the reliability
of monitoring for accountability and the definition of “adequate conditions.” The
subjectivity of this language may result in inadequate protection, especially when
dealing with hazardous or persistent substances. Clear, quantifiable standards
for water quality, marine life health, and human safety must be established to
prevent interpretation based on minimal thresholds. There also needs to be
further clarifications surrounding the reliability of monitoring, as site-specific
monitoring may not be effectively capturing the global and cumulative impacts
of pollutants in marine ecosystems.5° Even if current monitoring may provide
data indicating that permit conditions are not being met, there must be clear
accountability mechanisms to ensure that non-compliance results in immediate
corrective action. Without robust enforcement procedures, data revealing harm
or violations could be ignored, allowing continued environmental degradation.

8.4 Water quality guidelines for drinking water and
recreational water use

While the Draft Framework states that CEPA's federal water quality
guidelines are aligned with substantive elements of the right, we have identified
several gaps in the current guidelines that need to be addressed, especially
regarding Indigenous communities, cumulative exposures, and the consideration
of bioaccumulation.

The federal government must take greater responsibility for ensuring that
Indigenous communities have access to clean, safe water. While CEPA’s water
quality guidelines apply to federal lands, they are not consistently enforced in
First Nations communities, which are often excluded from these protections.5!
This gap is evident as many Indigenous communities continue to face long-term
drinking water advisories, with 32 active advisories in 30 communities as of 2024,
not taking into account short-term drinking water advisories.52 CEPA should
explicitly mandate that federal water quality guidelines apply to First Nations
reserves. The federal government must ensure accountability for providing
safe drinking water to communities, aligning with the principle of environmental
justice under the RTHE.

50 United Nations Environment Program. Marine litter: a global challenge [Internet]. United
Nations Environment Programme . Nairobi: United Nations Environment Programme; 2009 Apr
[cited 2024 Nov 23]. Available from: https://www.unep.org/resources/report/marine-litter-global-
challenge

51 AtinitoAdmin. Canada has no legal obligation to provide First Nations with clean water, lawyers
say [Internet]. Atin Ito | Ontario’s First Filipino Community Newspaper - Trusted News and Stories
for the Filipino-Canadian Community. Atinlto News; 2024 [cited 2024 Nov 23]. Available from:
https://www.atinitonews.com/2024/10/canada-has-no-legal-obligation-to-provide-first-nations-
with-clean-water-lawyers-say/

52 Government of Canada. Ending long-term drinking water advisories [Internet]. Government of
Canada. Government of Canada; 2024 [cited 2024 Nov 23]. Available from: https://www.sac-isc.
gc.ca/eng/1506514143353/1533317130660



While current guidelines focus on setting maximum acceptable
concentrations for individual substances, it is not clear whether they adequately
address the cumulative impacts of multiple contaminants. People are often exposed
to a mixture of chemicals, and their combined effects may be more harmful than
individual exposures. Furthermore, the bioaccumulation of certain
chemicals, particularly in vulnerable populations, can lead to long-term health
issues.53 Water quality guidelines should be more transparent about how
socioeconomic and cultural factors are considered, and incorporate equity-based
frameworks that ensure the health of vulnerable populations, including Indigenous
communities, is protected. Guidelines should not only set general exposure limits
but also provide tailored solutions that address the specific needs of each affected
community.

8.5 The GHG Reporting Program

The GHG Reporting Program established under CEPA collects crucial data
from individual facilities on their GHG emissions, but the program currently lacks
a clear framework for using this data to inform federal decision-making and trigger
regulatory action. The Framework must define how GHG emissions data will be used
to trigger federal action to protect communities from the exposures from these
facilities, including integrating relevant data into policy-making processes, setting
emission reduction targets, and enabling enforcement of regulatory measures
based on the findings. It is important to establish data transparency for public trust
and engagement, however without a clear mechanism for public access and use
of data, the potential for public scrutiny and participation in decision-making is
limited.54

9. A Need for More Community-Led, Equity-
Centred Research

Page 26 of the Draft Framework acknowledges that exposure to toxic substances
can lead to significant health issues and “programs such as ECCC’s Environment
Monitoring and Surveillance Program and NCP enable regular collection of data on
the concentration of substances and monitoring of trends in various environmental
media across Canada”, but, it does not recognize that combined effects of multiple
exposures to toxic substances, or cumulative impacts, can further exacerbate
health risks, especially for vulnerable populations.35 All monitoring and surveillance
programs under the RTHE should address cumulative impacts of multiple toxic
substances, looking at the impacts on communities chronically exposed to multiple
substances and their interconnected impacts.

53 LANDRIGAN PJ. Risk Assessment for Children and Other Sensitive Populations. Annals

of the New York Academy of Sciences. 1999 Dec;895(1 UNCERTAINTY I):1-9. https://doi.
org/10.1111/j.1749-6632.1999.tb08073.x

54 Environment UN. Climate Transparency [Internet]. UNEP - UN Environment Programme. 2023
[cited 2024 Nov 23]. Available from: https://www.unep.org/topics/climate-action/climate-transparency
55 Basu N, Lanphear BP. The challenge of pollution and health in Canada. Can J Public Health. 2019
Feb 4;110(2):159-64. Available at https://pmc.ncbi.nlm.nih.gov/articles/PMC6964550/




On page 29 of the Draft Framework, the Plan of Priorities points out “priority
areas for research and studies related to substances.” We recommend that

the Plan of Priorities also includes identifying disproportionately impacted
populations following GBA+ methods. Diverse groups of women, men, and non-
binary people experience policies, programs, and initiatives differently. Gender
bias in research translates into gender bias in policy development which results
in less protection for women and gender-diverse people. To avoid this, the federal
government should implement GBA+ in research processes, by providing funding
for gender-focused research in relation to this right, and enhancing diversity in
the teams conducting research on their behalf.

On page 39 of the Draft Framework, it is highlighted that research will
be done “using best available science and evidence, including Indigenous
knowledge, acknowledging and accounting for any uncertainties and applying
the precautionary principle, where appropriate.” Information gathering must
be an active duty of the federal government and must move beyond “available”
information. If information is unavailable, this should place a positive duty on
the government to generate the necessary data. Moreover, we recommend
that CEPA move beyond solely Western scientific models of information and
incorporate anecdotal evidence. Listening to the stories and experiences of
those most impacted is essential to the protection of this right. Anecdotal
evidence highlights real-world impacts including the tangible effects of pollution
on human health. It will help fill gaps in data collection by providing context and
nuance to quantitative data as anecdotes are often more persuasive than entirely
statistical evidence.5% Further, this form of evidence will highlight areas where
current policies are falling short in protecting the RTHE, which can then inform
the development of more effective, targeted measures.

As stated on page 29 of the Draft Framework, scientific, policy, and economic
research, and studies can support the protection of the RTHE. We recommend
that the research and studies conducted under CEPA be community-based,

as community-based research has been recognized as an important tool for
addressing complex environmental, health, and social problems in Canada.>”
Community-led research approaches are essential for addressing complex
environmental and health issues because they help ensure that research is
relevant and responsive to community needs.

In summary, our organizations recommend that all monitoring and surveillance
related to the RTHE address cumulative impacts of multiple toxic substances.
Disproportionately impacted populations should be identified using GBA+
methods, and research methods should be further expanded to include non-
Western scientific models and anecdotal evidence. We also recommend that the
research conducted under CEPA be community-based in nature.

56 Michal AL, Zhong Y, Shah P. When and why do people act on flawed science? Effects of
anecdotes and prior beliefs on evidence-based decision-making. Cogn Res Princ Implic. 2021 Apr
6;6:28. Available at https://pmc.ncbi.nim.nih.gov/articles/PMC8023527/

57 Flicker S, Savan B, Kolenda B, Mildenberger M. A snapshot of community-based research in
Canada: Who? What? Why? How? Health Education Research. 2008 Feb 1;23(1):106-14. Available
at https://academic.oup.com/her/article/23/1/106/836723



9.1 Prevention of harm needs to be integrated into
research agenda

Within the Draft Framework, language has lacked an emphasis on prevention
and proactive measures, and has rather focused on reactive measures such as
management of risk. For example, statements regarding research priorities (p.29)
and environmental remedies (p.13) require clarification to better align with the
precautionary principle and emphasize risk prevention over mere management.
Decision-making processes under CEPA must adhere to the precautionary
principle, which mandates that when there is uncertainty about potential

harm, action should be taken to prevent harm.58 Managing risks after the fact

is insufficient to protect human and environmental health, thus prevention
should be integrated into the research agenda, ensuring that substances posing
potential harm are avoided or minimized before they cause damage.

The proposed approaches need to align with and prioritize proactive
action that ensures the prevention of harm rather than mitigation once
damage has already occurred. This should also include the integration of an
ecosystem-based approach and Two-Eyed Seeing into decision-making, which
combines Indigenous knowledge with scientific research. The integration of
these approaches and knowledge systems will support a holistic understanding
of environmental systems and the need to protect them proactively, rather
than simply responding to damage.>® The current language seen in the Draft
Framework should be changed to better align with such principles, for example,
section 2.2.3 of the Framework only speaks to access to effective remedies in
the event of environmental harm, which implies that harm must occur before
remedies can be sought and is inconsistent with the precautionary principle.
As such we recommend that the current language used on page 13 should
be amended to: “Remedies will include the Government of Canada taking
on increased compliance, reporting, and enforcement activities, as well as
implementing additional risk prevention and management actions to prevent
and remedy environmental damage.” This will reflect a stronger commitment to
prevention as part of the overall regulatory framework.

58 Canada E and CC. Guide to understanding the Canadian Environmental Protection Act: chapter
3 [Internet]. aem. 2009. Available from: https://www.canada.ca/en/environment-climate-change/
services/canadian-environmental-protection-act-registry/publications/guide-to-understanding/
chapter-3.html

59 Reid AJ, Eckert LE, Lane J, Young N, Hinch SG, Darimont CT, et al. “TwollEyed Seeing”: An
Indigenous framework to transform fisheries research and management. Fish and Fisheries. 2020
Oct 19;22(2).https://www.fecpl.ca/wp-content/uploads/2020/08/Reid_et_al_2020_FAF.pdf




9.2 Onus of identifying environmental hazards belongs to
the government

The Draft Framework raises additional concerns by unfairly placing the burden
on victims of environmental harm to identify key information, seek public
engagement opportunities, and access relevant data. This is unjust, as in
addition to coping with the effects of environmental harm, these communities
frequently face structural and financial barriers that limit their ability to
adequately participate and access resources.®© The government must ensure
that throughout the Framework the responsibility with respect to the RTHE and
related activities constantly lies with the government, rather than impacted
communities. This approach is consistent with many legal scholars who argue
that in cases where environmental interests are in question, the onus should
remain with those who possess more knowledge and access to the relevant facts,
and resources (in this case, the government), than the victims who are most
impacted by environmental harms.61,62

To request the assessment of a substance, page 33 of the Draft Framework
indicates a form will be available for “the public to raise considerations about
populations who may be disproportionately impacted by substances; cumulative
effects; and hot spots.” As this currently stands, the burden of identifying

and advocating for vulnerable populations rests with the public, as they can
“raise considerations” if they desire. The Framework should revise this, placing

a positive duty on the government to identify any populations that may be
disproportionately impacted by exposure to substances and other environmental
harms.

With regard to participation in decision-making, page 12 of the Draft Framework
reads, “Providing opportunities for meaningful participation in CEPA decision-
making may include efforts whereby: Any interested person who wants to engage
in consultations has an opportunity to do so.” By stating that “any interested
person who wants to” can participate, the government is again placing the onus
on affected communities to seek consultation opportunities, rather than making
explicit efforts to directly reach communities in ways that are accessible to them.
Impacted communities often do not have access to adequate resources or the
understanding of where and how to participate in public feedback methods, thus
the government must implement stronger, more accessible outreach efforts on
the RTHE.®3

60 Engobo Emeseh. Environmental Victims, Access to Justice and the Sustainable Development
Goals. Nigerian yearbook of international law. 2018 Jan 1;291-315.

61 QOlson J. Shifting the Burden of Proof: How the Common Law Can Safeguard Nature and
Promote an Earth Ethic. Environmental Law. 1990;20(4):891-915.

62 Scott D. Shifting the Burden of Proof: the Precautionary Principle and Its Potential for the
“Democratization of Risk.” . In: Law and Risk. UBC Press; 2005.

63 See our comments regarding accessibility in Section 10 of this report.



Speaking more generally, the responsibility of ensuring the public is
knowledgeable about information related to the RTHE and CEPA must lie with
the government, not the individual.

Relevant information should be communicated in multiple accessible ways,
and in a variety of languages to reach the diverse populations across so-called
Canada. We recommend using alternate mediums in addition to the proposed
CEPA online portal, such as sponsored content on social media platforms and
notices at public libraries. In addition, there needs to be proactive outreach to
communities by the government to assure these populations not only receive
essential information, but are also informed and involved in decision-making
opportunities. Many of these communities are overwhelmed by the immediate
impacts of environmental harm and lack the time, energy, and resources to
navigate complex government bureaucratic structures.

10. Accessibility

10.1 Moving beyond availability of information, to
accessibility of information

Generally, government websites and registries are challenging to navigate and
written in inaccessible language. Because information under CEPA is relevant

to a variety of audiences, it is necessary for resources to support improving
accessibility. Actions taken to improve accessibility should include, at a minimum,
offering materials in a variety of languages to accommodate both Indigenous
peoples and newcomers, providing the relevant knowledge to understand and
interpret the information being provided, and offering resource guides to support
the navigation and interpretation of the information provided.

It is vital that information is not only made more accessible to the public, but
specifically for individuals and communities who are impacted, and may not be
aware that this information exists. On page 4 of the Draft Framework the CEPA
RTHE portal is proposed as a mechanism to enhance accessibility for feedback
processes but fails to elaborate on actions taken to ensure the public are aware
of this and can benefit from the use of the portal. The government must describe
how they will be ensuring effort is made to inform the public and promote
awareness of where and how this information can be accessed.

10.2 Improving accessibility measures for public
consultations

While there is a positive commitment to openness and engagement stated on
page 12 of the Draft Framework, we are concerned that the current accessibility
measures may not fully address the disproportionate barriers and unique
challenges faced by equity-deserving communities, particularly those who




are marginalized or living with systemic disadvantages. Individuals from these
communities may face barriers to engaging with consultation processes,
including time and resource constraints, for example single parents working
multiple jobs to support their families may lack the time or capacity to participate
in consultations, no matter how well-intentioned government outreach efforts
are. To promote accessibility, government consultation processes must account
for individuals’ time and capacity limitations, particularly for those with caregiving
responsibilities or those working non-traditional hours.

Barriers to accessibility can occur due to factors including financial and regional
constraints, among others. For instance, communities located in remote and
rural areas may not have access to reliable internet, especially when facing
environmental harms, which impede their ability to effectively engage with
digital communication platforms and consultation methods®4. As such, the
design of consultations must take into account these technological barriers.
The government should offer in-person consultations and provide access

to technology when necessary, ensuring fair and equitable participation.
Targeted efforts to engage communities should include tailored services, such
as education and financial assistance, alongside community-based initiatives
such as peer networks, outreach programs, and digital literacy training. The
implementation of these strategies would ensure that all individuals, particularly
marginalized groups, have the resources and opportunities needed to
participate.

It is also important to note that language can act as a barrier to accessible
participation. While French and English are official languages, the government
must recognize that many newcomer communities (particularly racially and
ethnically minoritized groups) and Indigenous populations may not be fluent in
either. To address this barrier, Indigenous languages and languages spoken by
newcomer communities (such as Punjabi, Hindi, Urdu, Mandarin, Cantonese,
Arabic, Somali, Tagalog, and more) must be incorporated into all consultations,
and communications materials should be made available in these languages. This
is essential not only to make the process more inclusive but also to respect the
cultural and linguistic diversity that exists in so-called Canada.

These barriers need to be addressed in a more intentional way to ensure that
participation is truly meaningful for all members of society, including those

who face compounded systemic barriers. Simply providing an opportunity to
participate is not enough if the consultation processes and materials are not
designed in a way that accounts for the structural inequities and lived realities
of equity-deserving populations. The government must demonstrate a clear
and ongoing commitment to identifying and addressing the systemic barriers
that impact participation. This should not be limited to providing accessibility
measures, but also includes actively reaching out to marginalized communities,
facilitating participation by offering support and compensation, and ensuring

64 Government of Canada O of the AG of C. Report 2—Connectivity in Rural and Remote Areas
[Internet]. www.oag-bvg.gc.ca. 2023. Available from: https://www.oag-bvg.gc.ca/internet/English/
parl_oag_202303_02_e_44205.html




that consultation processes are designed with the input of the groups who are
most impacted. Engaging with community organizations that work directly with
equity-deserving populations could help ensure that consultation strategies are
genuinely inclusive.

10.3 Improving access to effective remedies

Our organizations were disappointed by the Draft Framework’s failure to
address how the government will reduce barriers to accessing remedies under
CEPA.%5 Existing CEPA enforcement mechanisms present significant access
to justice concerns, including a requirement to have legal knowledge, and the
time and money to engage in court proceedings, obtain legal advice, or hire
legal representation. They are also not consistently effective. For example,
due to various procedural barriers for bringing an environmental protection
action under section 22 of CEPA, no environmental protection action has ever
successfully been brought in the history of CEPA.86 While we understand the
Framework cannot introduce new enforcement methodologies, it should include
mechanisms that improve the accessibility and effectiveness of existing ones.
These policies should aim to address three key obstacles: standing to sue,
economic barriers, and lack of judicial expertise in environmental matters.67 At
the very minimum, the government should promote efforts to increase public
awareness of existing remedies, so individuals know they can attempt to seek
some redress in the event of environmental damage.

10.4 Introducing a new accessible CEPA information hub

There is a pressing need to create a centralized location where all reports related
to the RTHE can be easily accessed, reviewed, and understood. Page 36-37 of
the Draft Framework highlights the need to “improve the design and organization
of information on the CEPA Registry for better access to the wealth of existing
information that is already available about CEPA activities, and provide guidance
on where to find certain information.” Simply improving the organization of the
CEPA Registry is not enough, given the complexity of CEPA's components and
frameworks. The government needs to present this information in a manner that
consolidates and simplifies access to environmental data for users who may

not have a deep understanding of CEPA's legislative framework. This should be

65 WHEN's previous comments on access to effective remedies, submitted in response to the
Discussion Document, still stand. While we briefly discussed them in this section, we encourage you to
read those recommendations in detail in section 4.3 of this submission.

66 Deborah Schulte, “Healthy Environment, Healthy Canadians, Healthy Economy: Strengthening
the Canadian Environmental Protection act, 1999: Report of the Standing Committee on Environment
and Sustainable Development” (June 2017), online: House of Commons https://www.ourcommons.ca/
Content/Committee/421/ENVI/Reports/RP9037962/envirp08/envirp08-e.pdf at 38.
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accomplished by integrating all reports and relevant information related to CEPA
into a government platform, such as the proposed CEPA portal or enviroequity.
ca, which would serve as a “one-stop-shop” for critical environmental data.

This platform should not only consolidate diverse environmental data from
multiple sources (including CEPA activities, RTHE reports, and the FSDS) into

a single, easy-to-navigate interface, but provide clear and concise guidance

on where to find specific information, particularly for individuals who have not
thoroughly reviewed CEPA or its myriad of components. It should additionally be
designed with accessibility in mind, including intuitive navigation, plain language
summaries, and the use of accessible digital formats, such as accessible audio
formats and large print, among others, for individuals with different abilities or
limited technical knowledge.%8

By streamlining access to reports and data related to the RTHE and CEPA
activities, a centralized repository would ensure those who need to access this
data have a comprehensive and easily navigable source of information. Moreover,
it would enable the government to provide user-friendly breakdowns of complex
reports, such as summaries, visualizations, or clear cross-references, which
would enhance accessibility for a broader audience, particularly for communities
that are impacted by environmental burdens but lack the time or resources

to sift through extensive technical reports. This approach not only improves
accessibility but also aligns with the overarching goals of the Federal Sustainable
Development Strategy (FSDS) by promoting transparency and accountability in
environmental reporting.°

Given the time constraints and limited resources of many individuals and
communities who are directly impacted by environmental challenges, it is
essential that the government takes the necessary steps to ensure this critical
information is not only available but also accessible. By creating a platform
that consolidates and presents this information in an easily digestible way, the
government can better serve these communities and support their ability to
engage with environmental policies and frameworks.

68 Ontario.ca. 2020. Available from: https://www.ontario.ca/page/how-make-information-
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Appendix 1: Recommended Wording
Changes to Draft Framework

Section and Page Number

Existing Text

Recommended Text

Section: Executive Summary

Page: 3

The right to a healthy
environment, as provided under
the Act, may also include the
procedural elements of access
to information, participation in
decision-making, and access to
effective remedies in the case of
environmental harm.

The right to a healthy
environment, as provided under
the Act, shall also include the
procedural elements of access
to information, participation in
decision-making, and access to
effective remedies in the case of
environmental harm.

Section: Executive Summary

Page: 3

As required by the Act, the draft
framework elaborates on the
principles of environmental
justice, intergenerational equity,
and non-regression and outlines
how these can be considered
throughout CEPA decision-
making.

As required by the Act, the draft
framework elaborates on the
principles of environmental
justice, intergenerational equity,
and non-regression and outlines
how these will be considered
throughout CEPA decision-
making.

Section: Executive Summary

Page: 3

Decision-making under CEPA
may involve consideration of a
number of factors that need to
be evaluated on a case-by-case
basis.

Decision-making under CEPA
will involve consideration of a
number of factors that need to
be evaluated on a case-by-case
basis.

Section: Executive Summary

Page: 4

The introduction of the right to
a healthy environment to CEPA
is novel and this framework
will work as an implementation
guide for ECCC and HC
decision-makers.

The introduction of the right
to a healthy environment

to CEPA is novel and this
framework will work

as an implementation

guide, with binding
requirements, for ECCC and
HC decision-makers.
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Section: Introduction

Page: 7

CEPA management cycle and
examples of key decision-
making points where the right
can be considered

CEPA management cycle and
examples of key decision-
making points where the right
will be considered

Section: Access to Information

Page: 12

Providing access to information
under CEPA may include efforts
whereby

Providing access to information
under CEPA will include efforts
whereby

Section: Access to Information

Page: 12

Providing sufficient time for
interested persons to review
materials and to

respond, and providing
explanations of how input may
have informed decision-making
under CEPA

are important to promoting this
procedural element, recognizing
that, in some cases, comment
periods are bound by CEPA
requirements.

Providing sufficient time for
interested persons to review
materials and to

respond, and providing
explanations of how input will
have informed decision-making
under CEPA

are important to promoting this
procedural element, recognizing
that, in some cases, comment
periods are bound by CEPA
requirements.

Section: Access to Information
Page: 12

Section: Access to Effective
Remedies in the Event of

Environmental Harm

Page: 13

Providing opportunities for
meaningful participation in
CEPA decision-making may
include efforts whereby:
Remedies can also include

the Government of Canada
taking on increased compliance
activities

and enforcement actions or
putting in place additional risk
management actions to remedy
the environmental damage
being experienced.

Providing opportunities for
meaningful participation in
CEPA decision-making will
include efforts Whereby:
Remedies will include the
Government of Canada taking
on increased compliance

and reporting activities and
enforcement actions and
putting in place additional risk
prevention and management
actions to prevent and/or
remedy the environmental
damage being experienced.
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Section: Indigenous Knowledge

Page: 14

CEPA decision-makers should
strive to learn

directly from the nations or
communities that may be
affected by CEPA activities

or that indicate an interest in
CEPA activities.

CEPA decision-makers will
strive to learn

directly from the nations or
communities that may be
affected by CEPA activities or
that indicate an

interest in CEPA activities.

Section: Indigenous Knowledge

Page: 15

As such, efforts made under
CEPA should be informed

by the Indigenous science
indicators and perspectives

of repatriation, reconciliation,
renewal, respect, reciprocity,
responsibility, and relationships
as developed by ECCC’s
Indigenous Science Division,
as well as by Indigenous data
sovereignty principles such

as the CARE Principles for
Indigenous Data Governance
(collective benefit, authority

to control, responsibility, and
ethics) and the First Nations
principles of OCAP (ownership,
control, access,

and possession).

As such, efforts made under
CEPA

will be informed by the
Indigenous science indicators
and perspectives of
repatriation, reconciliation,
renewal, respect, reciprocity,
responsibility, and
relationships as developed by
ECCC's Indigenous Science
Division, as well as by
Indigenous data sovereignty
principles such as

the CARE Principles for
Indigenous Data Governance
(collective benefit, authority
to control, responsibility,
and ethics) and the First
Nations principles of OCAP
(ownership, control, access,
and possession).

Section: Principles

Page: 16

They are applied on a case-by-
case basis when determined to
be relevant and while

distinct from the right to a
healthy environment inthe
CEPA context, consideration of
these principles can be relevant
in protecting the right.

They are applied on a case-by-
case basis when determined to
be relevant and while

distinct from the right to a
healthy environment in the
CEPA context, consideration of
these principles will be relevant
in protecting the right.

Section: Principles

Page: 16

This draft framework elaborates
on three new principles added to
CEPA, namely: environmental
justice, intergenerational equity,
and non- regression, describing
how they could be considered in
the administration of CEPA.

This draft framework elaborates
on three new principles added
to CEPA, namely: environmental
justice, intergenerational
equity, and non- regression,
describing how they will be
considered in the
administration of CEPA.
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Section: Environmental Justice

Page: 17

The table below provides high-
level examples of how the
principle may

be considered within each step
of the CEPA cycle.

The table below provides high-
level examples of how the
principle will

be considered within each step
of the CEPA cycle.

Section: Environmental Justice

Page: 17

Identify if risks are present
for people with a greater
susceptibility or

exposure and if risk
management actions are
needed.

Identify what risks are
present for people with a
greater susceptibility or
exposure and what risk
management actions are
needed.

Section: Intergenerational Equity

Page: 19

Upholding the principle should
involve consideration of human
health and the long-term
health of ecosystems and their
biological diversity.

Upholding the principle must
involve consideration of human
health and the long-term
health of ecosystems and their
biological diversity.

Section: Intergenerational Equity

Page: 19

CEPA decision-making

should consider the needs of
future generations in support of
this principle.

CEPA decision-making

must consider the needs of
future generations in support of
this principle.

Section: Intergenerational Equity

Page: 19

The principle of
intergenerational equity may
be considered throughout the
CEPA cycle, supported

by analysis to identify and
consider the needs of future
generations, with examples
highlighted in the table below.

The principle of
intergenerational equity will
be considered throughout the
CEPA cycle, supported

by analysis to identify and
consider the needs of future
generations, with examples
highlighted in the table below.

Section: Intergenerational Equity

Page: 19

How the principle of
intergenerational equity may be
considered

How the principle of
intergenerational equity will be
considered

Section: Non-Regression

Page: 20

In the context of CEPA, non-
regression can be upheld
through the development and
implementation of risk
management actions to protect
the environment and or human
health.

In the context of CEPA, non-
regression will be upheld
through the development and
implementation of risk
management actions to protect
the environment and or human
health.
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Section: Non-Regression

Page: 20

The principle of non-regression
may be considered in the
different CEPA cycle steps by
considering how the decision or
action will impact current levels
of environmental and human
health protection, as outlined

in the examples in the table
below. How the principle of non-
regression may be considered

The principle of non-regression
will be considered in the
different CEPA cycle steps by
considering how the decision or
action will impact current levels
of environmental and human
health protection, as outlined in
the examples in the table below.
How the principle of non-
regression will be considered

Section: Relevant Factors

Page: 22

Indigenous knowledge may
inform this decision-making,
recognizing the depth of
biological and ecological
knowledge held by Indigenous
peoples about their traditional
territories since time
immemorial.

Indigenous knowledge will
inform this decision-making,
recognizing the depth of
biological and ecological
knowledge held by Indigenous
peoples about their traditional
territories since time
immemorial.

Section: Guiding Considerations

Page: 26

Recognizing the variety of
actions and decisions that are
taken under CEPA, Annex 2
proposes guiding considerations
for decision-makers at ECCC
and HC that may be relevant in
fulfilling the duty to protect

the right.

Recognizing the variety of
actions and decisions that are
taken under CEPA, Annex 2
proposes guiding considerations
for decision-makers at ECCC
and HC that will be relevant in
fulfilling the duty to protect

the right.

Section: Guiding Considerations

Page: 26

They highlight the procedural
elements, principles, factors,
and Indigenous rights that may
be considered on a case-by-
case basis.

They highlight the procedural
elements, principles, factors,
and Indigenous rights that will
be considered on a case-by-
case basis.

Section: Research and Studies

Page: 29

Research and studies under
CEPA include scientific
research, as well as policy

and economic research and
studies, all of which can support
protection of the right.

Research and studies under
CEPA include scientific
research, as well as policy and
economic research and studies,
all of which will support
protection of the right.

Section: Research and Studies

Page: 29-30

This research contributes to
developing and improving tools
and techniques that may be
used to take the best action to
protect the environment and
human health.

This research contributes to
developing and improving tools
and techniques that will be
used to take the best action to
protect the environment and
human health.




